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STATEMENT OF THE CASE
Nature of the Case
Pursuant to a

agreement, James Edward Jones pleaded guilty to felony

violence in the presence of a child and felony intimidating a witness.
district court essentially imposed a unified
fixed.

The

of fifteen years, with five

The district court also entered an amended no contact order prohibiting

Mr. Jones from contacting the victim or his daughter until 2024.

Mr. Jones filed a

motion to modify the amended no contact order, and an Idaho Criminal Rule 35
(hereinafter, Rule 35) motion for a reduction of sentence, but the district court denied

both motions.
Mr. Jones appealed, asserting that the district court abused its discretion when it
denied his motion to modify the amended no contact order, when it essentially imposed
a unified sentence of fifteen years, with five years fixed, and when it denied his
Rule 35 motion.
In its Respondent's Brief, the State argued that this Court should not consider
Mr. Jones's claim that the district court erred when it denied his motion to modify the
amended no contact order, because the fundamental error standard does not apply in
this context; that Mr. Jones did not demonstrate fundamental error because he did not
establish a constitutional violation; and, that Mr. Jones did not establish that the district
. court abused its sentencing discretion. (Resp. s'r., pp.5-13.)
This Reply Brief is necessary to address the State's argument that the
fundamental error standard does not apply in this context.

Contrary to the State's

argument, the fundamental error standard applies to all unobjected-to errors in criminal

1

proceedings in Idaho. Thus, this Court may consider Mr. Jones's claim that the district
court abused its discretion when it denied his motion to modify the amended no contact
order, because the issue may be raised as fundamental error.

While Mr. Jones

challenges the State's contentions that he did not demonstrate fundamental error or that
he did not establish that the district court abused its sentencing discretion, he relies
upon the arguments in his Appellant's Brief and will not repeat those arguments herein.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Jones's Appellant's Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
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ISSUES

1.

discretion when it
order?

motion to

2.

Did the district court abuse its discretion when it essentially imposed a unified
sentence of fifteen years, with five years fixed, upon Mr. Jones following his guilty
plea to felony domestic violence in the presence of a child and felony intimidating
a witness?

3.

Did the district court abuse its discretion when it denied Mr. Jones's Idaho
Criminal Rule 35 Motion for a reduction of sentence?
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ARGUMENT

I.
The District Court Abused Its Discretion When It Denied Mr. Jones's Motion To Modify
The Amended No Contact Order
Mr. Jones asserts that the district court abused its discretion when it denied his
motion to modify the amended no contact order, because the denial unconstitutionally
interferes with Mr. Jones's fundamental right as LJ.'s parent.
The State argues that, "While this Couti can consider unobjected-to error for the
first time on appeal under the three-part fundamental error test, the test has no
application when a procedure exists that allows the district court to consider the error
asserted." (Resp. Br., p.5.) According to the

"Because [Mr.] Jones may request

amendment of the no contact order on the grounds he now

he should

required to do so and, until he does so, this Court should decline to consider his claim."
(Resp. Br., p.5.)

However, the fundamental error standard actually applies to all

unobjected-to errors in criminal proceedings in Idaho. Thus, this Court may consider
Mr. Jones's claim that the district court abused its discretion when it denied his motion
to modify the amended no contact order, because the issue may be raised as
fundamental error.
As outlined by the Idaho Supreme Court,
in cases of unobjected to fundamental error: (1) the defendant must
demonstrate that one or more of the defendant's unwaived constitutional
rights were violated; (2) the error must be clear or obvious, without the
need for any additional information not contained in the appellate record,
including information as to whether the failure to object was a tactical
decision; and (3) the defendant must demonstrate that the error affected
the defendant's substantial rights, meaning (in most instances) that it must
have affected the outcome of the trial proceedings.
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State v. Perry, 150 Idaho 209, 226 (2010). The Idaho Supreme Court has held that "the

fundamental error test is the proper standard for determining whether an appellate court
may hear claims based upon unobjected-to error in all phases of criminal proceedings in
the trial courts of this state." State v. Carter, 155 Idaho 170, 174 (2013). Put otherwise,
"the Perry standard applies to a// claims of error relating to proceedings in criminal
cases in the trial courts."

Id. at 175 (emphasis added).

Thus, in light of Perry and

Carter, this Court may consider Mr. Jones's claim that the district court abused its

discretion when it denied his motion to modify the amended contact order, because the
issue may be raised as fundamental error.
The State's argument would essentially create a separate standard for
unobjected-to errors that appellants could "still raise in the district court," even if the
errors would otherwise meet the fundamental error test. (See Resp. Br., pp.10-11.) But
the Idaho Supreme Court has expressly rejected the creation of separate standards for
unobjected-to errors in criminal proceedings. In Carter, the Court emphasized that the
language in Perry reflected "this Court's intentions that there be a single standard for
reviewing unobjected-to error." Carter, 155 Idaho at 174 (quoting Perry, 150 Idaho at
220). The Court's purpose in Perry was to clarify the harmless error and fundamental
error standards, in order to provide guidance, promote judicial fairness and equal
application of law by eliminating unnecessary ambiguities, and reinforce the judicial
preference for contemporaneous objections.

Id. (quoting Perry, 150 Idaho at 220).

"Having separate standards for unobjected-to error at different phases of criminal
proceedings would not eliminate ambiguity, but would rather lead to further dispute as to
which post-guilty-phase proceedings are subject to the Perry standard and would
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undermine the policy considerations underlying this Court's stated preference for
contemporaneous objections." Id The State's argument should therefore be rejected
as an attempt to create separate standards for unobjected-to error.

This Court may

consider Mr. Jones's claim that the district court abused its discretion when it denied his
motion to modify the amended no contact order, under the single standard for reviewing
unobjected-to error-the fundamental error test.
Mr. Jones asserts that this issue may be raised as fundamental error because
the denial clearly violated one of Mr. Jones's unwaived constitutional rights and affected
his substantive rights.

Mr. Jones relies upon the arguments in his Appellant's Brief

regarding this assertion and will not repeat those arguments herein. The district court's
order denying the motion to modify the amended no contact order should be vacated,
and the case remanded to the district court with instructions to allow contact between
Mr. Jones and L.J., with the specific constraints to be determined by the district court.

11.
The District Court Abused Its Discretion When It Essentially Imposed A Unified
Sentence Of Fifteen Years, With Five Years Fixed, Upon Mr. Jones Following His Guilty
Plea To Felony Domestic Violence In The Presence Of A Child And Felony Intimidating
A Witness
Mr. Jones asserts that the district court abused its discretion when it imposed his
sentence, because the sentence is excessive considering any view of the facts.

As

discussed in the Appellant's Brief (R., pp.2-3), the district court essentially imposed a
unified sentence of fifteen years, with five years fixed, through imposing a unified
sentence of ten years, with five years fixed, for the felony domestic violence in the
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presence of a child count, and a consecutive sentence of five years indeterminate for
the felony intimidating a witness count. (R., pp.60-64.)
The State argues that the district court did not abuse its discretion when it
imposed the sentence. (Resp. Br., pp.9-12.) Mr. Jones challenges that contention, but
he relies upon the arguments in his Appellant's Brief and will not repeat those
arguments herein.

The district court abused its discretion when it imposed

Mr. Jones's sentence.

111.
The District Court Abused Its Discretion When It Denied Mr. Jones's Idaho Criminal
Rule 35 Motion For A Reduction Of Sentence
Mr. Jones asserts that the district court abused its discretion when it denied his
Rule 35 motion for a reduction of sentence, in view of new and additional information
presented to the district court.
The State argues that the information Mr. Jones submitted in support of his Rule
35 motion does not warrant a reduction of his sentences.

(Resp. Br., pp.12-13.)

Mr. Jones challenges that contention, but he relies upon the arguments in his
Appellant's Brief and will not repeat those arguments herein. The district court abused
its discretion when it denied Mr. Jones's Rule 35 motion.
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CONCLUSION
For the above reasons, as well as the reasons presented in the Appellant's Brief,
Mr. Jones respectfully requests that this Court vacate the district court's order denying
his motion to modify the amended no contact order and remand his case to the district
court with instructions to allow contact between Mr. Jones and L.J., with the specific
constraints to be determined by the district court. Alternatively, he requests that this
Court reduce his sentence as it deems appropriate. Alternatively, he requests that this
Court remand his case to the district court for a new sentencing hearing.
DATED this 13 th day of November, 2014.

BEN P. MCGREEVY
Deputy State Appellate Public Defender
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